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Focus on Legislation Changes

HR HEADS UP

Beststart HR – Driving Productivity
After a relatively quiet period where there have been few notable changes in employment
legislation for employers to worry about, Brexit inching closer and changes around IR35,
mean employers affected need to now take note and be abreast of developments.

This issues’ featured articles...

IR35 – the client
company now to have
responsibility

Brexit and Right to
Work Checks

Employee activities
outside of work –
where the lines lie

If you have contractors, you
need to ensure you are preparing now for the changes in April.

Philip Barth, immigration expert at Irwin Mitchell LLP,
gives some clarity.

How to reduce the risk of vicarious liability for you as the
employer.
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The Productivity
Wheel
Unlike many HR Consultancies and HR helplines, we focus on maximising the contribution
your people make to your business. We do this
through our ‘Productivity Wheel’.

Traditionally, we think of productivity as a
measure more associated with blue collar industries. However, research indicates the UK’s
productivity stagnation is primarily explained by
just four sectors: professional services; telecommunications and computing; banking and
finance; and manufacturing. Productivity is a
multi-faceted problem which requires a range
of business solutions including business strategy planning, embracing technological advances, sound financial management and a focussed and co-ordinated approach to managing people.
Very often management value their people but
are unable to join up the areas of HR expertise
to have a tangible impact on their company’s
performance. In other words, to ensure individual effort on a daily basis aligns and converts
into revenue and strong profit growth for the
business.
Rather than just expecting employees to continue to increase effort, using the same work
methods they have always used, many organisations will benefit from re-establishing or revisiting HR practices and going back and asking, “What are we trying to achieve?” Taking
back control of their company by setting clear
goals and frameworks and being able to keep
this on track with simple and consistent performance measurement will set the foundations
for increasing productivity.

Strategy

Are you ready for
IR35?
A major piece of private sector reform is set
for April 2020, when the public sector rules
regarding IR35 will also be applied to medium and large companies in the private sector. Those following the changes will be
aware the legislation intends to remove the
perceived tax advantages received by those
operating via a Personal Service Company
(PSC).
What is IR35?
IR35 is tax legislation that is designed to
combat tax avoidance by workers supplying
their services to clients via an intermediary,
such as a limited company but who would be
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a ’worker’ or ‘employee’ if the intermediary
was not used. Such workers are called
'disguised employees' by HMRC. It was first
introduced in 1999 by the then Chancellor,
Gordon Brown. However, as part of the November 2016 Autumn Statement, former
Chancellor, Philip Hammond, announced a
change to the rules and, as a result, the new
rules will mean that private sector employers
hiring contractors will be responsible for determining their IR35 status. With the deadline
pending, businesses and contractors should
start preparing for this change as soon as
possible.
Inside or outside IR35?

To be ‘outside IR35’ means the contractor is
operating as a genuine business and therefore operating outside of the IR35 rules. If
they are operating 'outside IR35', they are
able to pay themselves a salary, draw the
remainder of income as dividends, and remain responsible for their taxes as usual.
To be ‘inside IR35’ means that the contractor
is considered, for tax purposes, an employee
of you, the end client, and therefore subject
to PAYE. If they are operating ‘inside IR35’,
the client will need to deduct income tax and
employee NIC from source and pay employer’s NIC. This can usually be done through
standard payroll software.
Don’t get caught offside
HMRC will be undertaking investigations and
if they decide that a contractor is ‘outside
IR35’ then that is the end of the investigation
and the contractor can get on with their life.
Following consultation, unlike for the public
sector, the Government have announced that
the reform will not be retrospective and
therefore, if HMRC decide that the contractor
is ‘inside IR35’ from the client perspective,
they have committed to focussing on compliance for new and ongoing engagements.
However, for the contractor, it may mean
they are liable for retrospective PAYE tax
and NIC.
It is thought that contractors could lose up to
25% of their money with IR35.

What should clients be doing?

There are a number of ‘tests’ that can be
used to assess whether your contractors fall
inside or outside IR35; however, how these
tests are applied can lead to further questions rather than answers. HMRC have developed a Check Employment Status for Tax
(CEST) service. Feedback on the effectiveness of this is mixed and further development has been promised. Generally, if a contractor works onsite with you (with you as the
client), you also manage them and supply
their equipment, and if they lead a team of
employees that work for you, then IR35 will
most likely impact on you and them.
In August, HMRC delivered letters to almost
1,500 contractors working for pharmaceutical
giant GSK, accusing them of being noncompliant with the new IR35 tax laws. HMRC
alleges the contractors would have been employees of GSK were they not operating
through a PSC and have therefore miscategorised their employment status to avoid
higher rates of tax. "Whether a worker is employed or self-employed for tax purposes is
not a matter of choice," the letter added.
"Instead, you need to look at the facts of the
working relationship between you and GSK."
We will not know exactly how these provisions will work in practice and how businesses can protect themselves from any transfer
of liability until HMRC guidance is issued and
the PAYE regulations are updated. What is
clear is there will be a requirement for endclients, agencies and intermediaries to have
additional contractual protection in contracts.
With only 6 months to go before the legislation comes into play, businesses must take
steps now to ensure compliance ahead of
the legislation going live.
What to do next
Beststart HR have experience around the
rules and regulations of IR35, contact us if
you have any questions and we can undertake an IR35 audit for you.
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Update on the right to
work checks you need to
make in the event of a
no deal Brexit
By Irwin Mitchell LLP’s
Partner and immigration
expert, Philip Barth

Government ministers have talked about ending
the free movement of people once we leave the
UK. What does that mean for employers that engage or wish to recruit EU staff?
What are right to work checks?
Under the Immigration, Asylum and Nationality
Act 2006, employers can face a civil penalty (i.e.
a fine) if they employ a person whose immigration status does not permit them to work in the
UK. They will be excused from the fine if they can
show they carried out certain prescribed checks.
These are called ‘right to work checks’. Detailed
rules are set out in the Immigration (Restrictions
on Employment) Order 2007 and are explained in
Home Office guidance.

on 31 October 2019 following legal advice. Instead it has been decided to “unpick freedom of
movement by adopting visible changes to immigration rules, one by one”.
The proposals for EU citizens arriving after
exit day
The plan of the previous government under
Theresa May was to introduce European Temporary Leave to Remain (‘EUTLR’), under which
EU citizens could freely enter the UK for up to
three months. Those wishing to stay for longer
would need to apply for EUTLR which would
last for three years and would give them the
right to work.
Following its u-turn the Johnson Government on
4 September 2019 also announced a European
Temporary Leave to Remain scheme (Euro TLR
Scheme) according to which EU Citizens
(including citizens of Iceland, Liechtenstein,
Norway and Switzerland) who move to the UK
for the first time after Brexit day on 31 October
2019 will be able to apply for a 36 month temporary immigration status.
For a transitional period after Brexit until 31 December 2020, EU citizens and their family members will be able to move to the UK and live,
study and work as they do now. EU citizens and
their close family members who do so after
Brexit and wish to stay beyond 2020 will need to
apply for European Temporary Leave to Remain.
The Government says that applications will involve a simple online process and identity, security and criminality checks.
Successful applicants to the Euro TLR Scheme
will be granted a period of 36 months’ leave to
remain in the UK, running from the date the
leave is granted.

How do checks currently work for EU citizens?

These proposed changes affect only those EU
citizens who arrive after exit day.

At present, EU law on the free movement of persons means that any EU citizen can live and
work in the UK without a visa. EU citizens can
meet right to work checks by simply presenting a
passport or national identity card.

The position of EU citizens resident in the UK
before 31 October is covered by the EU Settlement Scheme, under which they will be entitled
to continue living in the UK and apply for settled
status after five years’ residence, provided that
they apply for ‘settled’ or ‘pre-settled’ status before 31 December 2020.

Setting the scene
In mid-August, Home Secretary Priti Patel floated
the (new) policy that in a no-deal scenario freedom of movement – one of the four cornerstones
of the European Union – would be brought to an
end at midnight on 31 October 2019.
However, on 4 September 2019 the Government
tore up these plans to end freedom of movement

What does this all mean for right to work
checks?
Expert observers have suggested that it would
not be possible to introduce meaningful restrictions on new EU migrants, as employers
would not be able to distinguish between them
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and EU citizens who are eligible but yet to apply to the EU Settlement Scheme. If the Government’s plan is to impose restrictions on
when new EU migrants can work, it raises the
question of how such distinctions would be
made.
The Home Office appears to say that employers will not be required to distinguish between
EU citizens who moved to the UK before or
after Brexit until the new, points-based immigration system is introduced from January
2021.
That would mean that until 31 December 2020,
checks on an EU citizen’s right to work will be
undertaken as they are now, and all EU citizens will be able to evidence their rights here
using their passport or national identity card.
As an alternative, an EU citizen will be able to
use their digital status, granted under the EU
Settlement Scheme or under the Euro TLR
scheme, to prove their right to work via the

A few words
f r o m To m m y
I recently had an unfortunate accident at
home where I both fractured and dislocated my right elbow by simply falling in
the shower. I know, you couldn't make it up
could you?! As a result, for the past 6
weeks I have had my right arm in a cast
followed by a brace. It has been incredibly
restrictive and could have easily meant me
being off work all that time. As much as I
am sure that ‘Homes Under the Hammer’
and ‘Loose Women’ are wonderful daytime
TV viewing, neither really float my boat and
being a very active person, I cannot think of
anything worse than just sitting around the
house all day, everyday! Thankfully, with
Beststart’s flexibility and the help of the
Office Dictation function on all Microsoft’s
apps, I have been able to adapt and work
throughout the vast majority of this period.
There has been a huge shift towards working from home, flexible working and more
recently, agile and remote working. Research highlights the importance of allowing
staff more flexibility in their working day and

Home Office’s digital status checking service.
This will change when the new points-based
immigration system is introduced from January
2021, when employers will need to check that,
in respect of any new recruitment or new provision of service, an EU citizen has a valid UK
immigration status, and not just an EU passport
or national identity card. This check will be undertaken when that individual applies for a new
job, tenancy or bank account for example. It
will not be done retrospectively.
Any changes to the rules on right to work
checks would require secondary legislation to
amend the 2007 Order.
Need more information?
Please contact Irwin Mitchell’s immigration expert, Philip Barth, if you need help dealing with
right to work checks or any immigration or
sponsor licence related matters.

more control over their work/life balance
and the many benefits it can offer:
 increased productivity
 lower absenteeism
 a more engaged workforce
 improvements in employee health and

wellbeing
 a more positive perception of you, as the
employer
 increased employee loyalty, commitment
and motivation
From my recent personal experience I can
confirm that all of these were achieved.
Beststart is not alone in demonstrating they
offer flexibility to their staff, many of our clients offer their staff flexible working and
reap the benefits too. So, please give some
thought to this concept and whether it is
something you could offer to your staff.
If you would like any advice on flexible
working and to find out what policies you
need to put in place, like working from
home assessments, then contact us. A
word of caution though, if you intend to offer working from home, you might want to
ask your team to start their day with a bath
rather than a shower!
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Was the posting of an
offensive image on
Facebook carried out
“in the course of employment”?
(Forbes v LHR Airport Limited)

tentially amount to harassment. However, the
ET ruled that sharing the image did not amount
to harassment. In addition, as Ms Stevens had
not meant to cause offence and had been willing to apologise, it was not reasonable for her
conduct to have caused him offence.
Mr Forbes appealed, arguing the ET, when
considering whether Ms Stevens had harassed
him, wrongly took account of the apology offered by Ms Stevens. The Employment Appeal
Tribunal (EAT) felt that the apology was permissible and the ET when considering whether
conduct has the purpose or effect of creating a
hostile and intimidating environment, may, in
appropriate circumstances, take account of an
apology that is made shortly after the conduct
or the immediate cessation of the conduct once
it is brought to the employer's attention.
The EAT rejected Mr Forbes' appeal. The ET
had been entitled to find that Ms Stevens had
not been acting in the course of her employ-

The Claimant, Mr Forbes, was a security officer
working at Heathrow Airport. One of his colleagues, Ms Stevens, posted a discriminatory
image of a golliwog on her Facebook timeline
with the caption “Let’s see how far he can travel
before Facebook takes him off”. Another colleague of Mr Forbes and Ms Stevens (known as
‘BW’ at the tribunal and who was a friend of Ms
Stevens on Facebook) showed the image on Ms
Stevens’ Facebook page to Mr Forbes (who
was not a Facebook friend of Ms Stevens). Mr
Forbes raised a formal grievance about the image which was upheld. Ms Stevens was disciplined, issued with a final written warning and
apologised.
Subsequently, Mr Forbes was rostered to work
alongside Ms Stevens. When he complained,
his employer moved him to another location
without explanation.
Mr Forbes brought a tribunal claim against his
employer, including a claim for harassment. The
Employment Tribunal (ET) rejected his claims.
In order for his employer to be liable, Mr Forbes
had to show that Ms Stevens was acting in the
course of her employment. The ET ruled that
she had not been acting in the course of her
employment when she posted the image. She
was not at work at the time she posted the image, the post did not mention the employer, or
any colleagues, and she had not used work
equipment to share the image.
The ET stated the image was offensive and
caused offence to Mr Forbes and so could po-

EMPLOYERS SHOULD CONSIDER
 While the EAT did not lay down any

hard and fast guidance on the test for
employers’ vicarious liability in the
context of social media, this case still
gives a useful outline.
 There has to be a sufficient connection

between a post on social media and
work for it to be considered done in the
course of employment e.g. where the
page is maintained mainly for communicating with work colleagues or for
raising work related matters. Where
employers use social media sites for
this purpose, they should have well
publicised guidelines on what is, and is
not, acceptable.
 If an employee shares posts with a

friends’ list that includes several work
colleagues, the risk that the employer
will be vicariously liable may increase:
the greater the number of colleagues,
the greater the risk may be.
 Employers can take action against em-

ployees who have acted inappropriately towards colleagues outside the
course of employment without
necessarily becoming vicariously
liable by doing so.
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ment. The words “in the course of employment”
must be understood as a lay person would understand them. A lay person would not consider that sharing an image on a private non-workrelated Facebook page, with a list of friends
largely not including work colleagues was an
act done in the course of employment. The fact
BW later showed the image to Mr Forbes in the
office was not relevant to whether Ms Stevens
was acting in the course of employment when
she shared the image on Facebook.
Likewise, the fact that her employer disciplined
Ms Stevens for her conduct did not mean her
conduct was in the course of employment. Employers are entitled to take action in respect of
unacceptable conduct outside of work.

The EAT also agreed with the ET that sharing
the image did not amount to harassment.
This case is not saying that an employee who
posts on social media will never be acting in
the course of employment. Each case will depend on its own facts.
Relevant factors include whether the employee
was acting at work or outside work. If outside
work, was there nevertheless a sufficient connection with work to make it ‘in the course of
employment’? An employee who uses a personal social media account for work purposes
may well be acting in the course of employment, particularly if a group of colleagues, customers or business contacts are friends or contacts on the social media account or if the account mentions the employer.
In summary, employers have a defence if they
can show they took all reasonable steps to prevent harassment occurring. They should make
sure they have social media, anti-harassment
and disciplinary policies which prohibit this type
of behaviour. They should also discipline employees found to be in breach.

PRODUCTIVITY AUDIT
Talk to us about our Productivity Audit. If
you have 20+ employees, one of our experienced HR Consultants can carry out your
Productivity Audit, giving an expert review
using our Productivity Wheel of how your
organisation and people management combine. Our HR Audit is comprehensive –
much more than a ‘tick box’ exercise that
serves little purpose and offers minimal, if
any, protection to you as an employer.
And you haven’t heard the best part yet…
There’s no charge for the Audit and no obligation on you to take a service from us afterwards.

It’s on us!
GET IN TOUCH
For further information regarding our services or for a friendly chat about a current
HR problem, please contact us directly.
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